
3.6 . 86 

Judge 

Pres Eint 

HEA_RINGS __ OF _ .. THE _ COMMIS!HON_ .... AND A _BRIEF .... SYNOPSIS 

OF._ .. WHAT WAS __ DISCUSSED 

Public sitting of the Parliamentary Commission of 
Inquiry - Inquiry open s . 

Counsel_for_the_Judge. Mr R G Gyles QC, Mr MR Ei nfeld 

QC, and Mrs AC Bennett . 

Counse1 ........ assistin_g_. __ the ___ Commission_ -- Mr S Ch,ff1E!S QC, Mr 

M Weinberg - Mr A Robertson. 

Commission seeks appl icat ions for leave to appear 

before it - no applications made. Commission adjourned 
for short. time then re:.~convened i n private lAJhen 
procedural matters were discussed including: 

( 1.) the publish:i.ng of ad verU. s ernen t:s inviting 
submissions to the Commission and the requirement 

that s uch material be given in the form of a 

Statutory Declaration . 

(2) the submission by Counsel assisting that what was 
contemplated by the Act was in the nature of a 3 

stage proceedings: 

(i) that Counsel assisting were to be the 

fi1t.<:1r i:hrough which ma t erial supplied to 

the Commiss ion was to be produced in the 

form of specific allegations. 

(ii) thc-lt a series of particulars of specific 
a1legati.ons wot.ild be supplied to the Jud~Je 

and his Counsel and at this second stage it 
was then for the Commission to consider 

whethe r ther€:1 was ev:i.d€:H1ce of rn:i.sbehaviour 
sufficient to require an answer. Th:is 
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would 
If 

be 
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made upon 
Comrni s s ion 

admiss :i.b1e:1 
did so 

conclude, the third stage would t hen be 

re:1ached. 

(iii) that the Judge may 

evidence before the 
include providing the 

with an opportunity 

other than evidence 

Judge himself. 

be required to give 
Commission which would 

Judge and hi s Counsel 

of calling evidence 

to be given by the 

Counsel assisting 

those represcrnting 

also submi t ted 

him should see 
that th1:.~ Judqe and 

the material before 

it was made available to the Commission . 

The Commission determined that there should be an 

advertisement and that members of the Commission should 
be regarded as at liberty to proceed forth1A.1ith to the 

perusal of the two reports of the Senate Committees and 

Part I of the Stewart Commission report . 

A tentative timetable was set that a preliminary set of 

s pe c:i f i c a11 egattons be given wi t h part.i cu lars by 20 

June, 1986. Proceedings were then stood over until 
Monday 23 June, 1986. 

On 7 June, 1986 advertisements were placed ,rnd materi.a1 

subsequently received by Counsel assisting the 
Commission. 

23.6 . 86 Counsel - as before. 

Judge The Commission was informed of a letter dated 18 June, 

present 1986 from the Solicitors for the Judge which raised the 

following points: 



1 . 

3 

that the Commission was in default in the 

delivery of specific allegations, and to the 

extent t:hat that was due to examination of, or 
inquiriC:.~s initiated as i;l. resuJ.t of, information 
rec~~ived, t herC:.~ had been a violation of 

directions given by the Commission on 3 June; 

2. that the Commission had no power to use the 

assistance of investigators in the examination of 
allegations received, and in particular to use 

the services of law enforcement officers; 

3. that the Commission had no power to t a ke steps to 

verify information received; 

4-. that investigation should cease until a further 

hearing session of the Commission had been held; 

5. '!:hat the Commission shouJ.d make availab1Ei to the 

Judge all information and documents as and when 

received. 

The Commission was aJ.so advised of the reply date 20 

June, 1986 from the So1icitor instructing counsel 

assisting thE:~ Commission, saying that. the d1::11ay was due 
to tht~ vo1urne of rnateria1 received, and that it. would 

bE! impossib1e for Counsel. assist:i.ng to dratJJ and settle 
proper particulars before some investigations were made 

and statements obtained from po tential witnesses. 

Sir George Lush delivered the Commission's ru1:i.ng on 

the submissions of 23 J une , 1986 in which it. rejected 

Mr Gyles application for declarations or directions on 
t he following: that the Commission give particulars of 
a11 allegations so far received, that the Judge's 

representat ives be all.owed to inspect al1 material 
received, that no investigation should be made, nor 

investigators a~pointed until the material had been 
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seen and representations made on it and that the Judge 
be informed forthwith of the issue of any search 

warrants or material received from the N. C. A. on the 

Senate. The Commission was informed that the Judge 

wished to test the rulings made that morning. 

Counsel assisting inforrni::~d the Commission that 'in the 

light of that: application an undertaking would be given 
that no investigations would be conducted for a 

reasonable time, nor investigators appointed. 

on 26 June, 1986 the High Court heard an applicat:i.on 

for an interlocutory injunction seeking to restrain the 

Commission from making inquiries. Tht~ Court rules that 

these were serious questions to be determined in 

relaU.on to the validity of the Act and ~:.he 

investigations of the kind proposed to be made by the 

Commission. The Court stated the material before it. 

failed to raise 

Wells could not 
any apprehension 
be impartial or 

that Commissioner 
unprejudiced. The 

injunction sought was refused and the matter was listed 
for hearing in Canberra in August. 

17.7.86 The Commission was informed that 12 allegations had so 

Judge far been delivered to the Judge. The allegations were 

present then the subject of submissions by both Counsel. 

22.7.86 

23.7.86 

Mr Gyles adv>i s ed that the Judge would 1 i k e the Inquiry 

to start i~nediately and that the argument as t o proved 
misbehaviour could take place in the week commencing 21 

July. 

Matter adjourned until 22 July, 1986. 

24. 7 . 86 The Commission heard argunrnnt. from Mr Gy1es QC -- and 

Couns~~l assisttng as to the meaning of I proved 
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misbehaviour' t>.Jithin S'72 of the Constitution. At the 

c1ose of submissions 

decision. 
tlw Commission reserved i ts 

The matter was stood over until 31 Ju1y, 1986 for the 
return of documents under subpoenae. 

31.7.86 Three summonses issued by the Commission were cal1ed on 
and :in responsE:1 thereto documents were produced from 

the NSW Premiers Department, the NSW Et hnic Affairs 

Commission and the NSW Public Service Board. 

5.8.86 

Mr Charles then raised the matter of the Judge's health 
and the recent media speculation and stated that if it 

were the case that the Judge was unab1 e to attend the 

hearings he would subrrrit the Commission should adjourn 

and proceed for thE:i time b(~ing wJt:.h no further formal 

hearing. Mr Einfeld said he d'.i.d not kno1."J whether t.he 

statements made in the articles were correct. His 

present instructions lAJere to continu1::1 with the 

activites of the Commission with all possible speed. 

Submissions were then made by Counsel assisting in 

relation to a 16 page letter received from the Judge's 

Solicitors requesting various subpoenaes to be issued 

in relation to Allegation 1. The Commission ruled that 
a l l documents :in respect of which Mr Thomas 1..i.1as the 

author or which contained Statements made by him could 
be obtained on subpoena issued by the Commission 

The matter was then adjourned until 5 August, 1986. 

Commission's decision on interprEitation of Sect.ion '72 

of the Constitution handed down - reasons to follow at 
a later date. 



      

          

 

      

 

     

 

        

       

      

      

           

       

    

    

   

  



a~. 1-L L . 
.. ma;;;; ' r 

COMMONWEALTH REPORTI NG SERV'ICE 
Law Courts Building, Queens Square, Sydney, NSW 2000 (02) 2308 3 2 2 

TRANSCRIPT OF PROCEEDINGS 
© Commonwealth of Australia 

PARLIAMENTARY COMMISSION O.? INQUI RY 

SIR GEORGE LUSH , Presiding Member 
SIR RICHARD BLACKBURN , Commi s s i oner 
THE HONOURABLE ANDREW WELLS , Co:nrnissioner 

TRANSCRIPT OF PROCEEDINGS 

AT SYDNEY ON TUESDAY , 3 JUNE 1986 , AT 10 . 00 AM 

Secretary to the Co:nmission 

Mr J.F . Thomson 
GPO Box 5218 
SYDNEY 2001 

Telep~one: (02) 232 4922 

parcom 3 . 6 . 86 
am fh 1a 

1 



    

       
     

        
       
        

      
       

        
      

      
        

        
     

      
     

     
    

       
        

    
      

    
     

 
  

     
      
      

 
       

      
     
     
     
     

   
      

   
  

   

      
        
      

 
       

     
     

    
   

 
  



'· 

(b) The Honourable Sir George Hermann .Lush 
be appointed the Presiding Member. 

Debate ensued. 
The question was put and passed. 

I seek leave to tender the letter and the 
--attachments .. to .;i,t. 

SIR G. LUSH: They will be exhibit 1 in the commission's 
proceedings. I will take appearances. from counsel. 

MR s. CHARLES QC: I appear, with my learned friends 
MR M. WEINBERG and MR A. ROBERTSON, to assist 
the commission. 

SIR G. LUSH: Thank you, Mr Charles. 

MR R.G. GYLES QC: I seek the commission's leave.to appear, with 
MR M.R. EINFELD QC and 'MRS A.C. BENNETT, for the 
Honourable Lionel Keith Murphy. 

SIR G. LUSH: Thank you, Mr Gyles. 

MR CHARLES: Before any further appearances are· called for, 
may I draw to the commission's attention section 14 
subsection (10) (d) of the act setting up the 
Parliamentary Commission of Inquiry. By that 
provision, Mr President, it is stated that ex:cept 
in accordance with the direction of the commission, 
"D. The fact that any person has given or may be 
about to give evidence at a hearing shall not be 
published". 

If the commission pleases, it has occurred 
to us that someone might wish to seek leave to 
appear but not do so in public at this stage. 
There could be a variety of reasons that people 
might wish to appear, one being on the basis that 
evidence was proposed to be given and representation 
sought for that purpose. Could! simply say this, 
that if any ci~curnstance of that kind existed, 
notification could be given either to counsel 
assisting or to the secretary and arrangements 
would be made for applications to be made later 
when the commission was sitting in private. 

SIR G. LUSH: Thank you, Mr Charles. For my part, I 
thought it was necessary to sit in public to take 
applications for leave to appear simply because 
that was the only way that those wishing to make 

· the applications could gain access. However,· in 
the light of what you say, I indicate that the 
commission will hear later applications by any 
persons who do not wish to give their names in a 
public hearing. After taking any applications 
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may receive. However, at this stage the position seems 
to be this: as we understand it what is contemplated 
by the act is in the nature of a three stage pro
c eedings . The commission is required bi section 5 
to inquire and advise the Parliament where any con
duct of the judge has been such as to amount in its 
opinion to prove misbehaviour within the meaning of 
,s.ection 1·2. Before ·I ·proceed "to the next remark ' l 
should, of course, remind the commission o f sub
section (2) of section 5, that in carrying out its 
inquiry the commission shall consider only specific 
allegations made in precise terms. One of the 
difficulties with this unique proceeding is that 
the re uired to inquire i o 
a specific matter. n other 

the inquiry is a arge and we have 
to.. make some s a e re~isely Wliat-
ma~rs e commission 1s to inquire in o. 
no specified allegations are to be inquired 
one has to make a decision which aspects of 
can: be reduced to specific allegations. 

We accept that primarily at least that function 
must be performed by counsel assisting the commission. 
We accept that we are to be the filter throu h which 
material su lied to the commission is to e then 
pro uced in the orm o spec a egation . That as 
we follow it would be the first stage of the commission's 
proceeding. 

Now, the second commences with a series of . 
particulars of :specific allegations which would be 
supplied to the judge and his counsel and in that second 
s~age it is then for the commission to consider wfietfier ._ 
under section 6(1) there is evidence of misbehaviour 
sufficient to require an answer . As we understand it, 
that is a decision which the commission has to make 
upon evidence that would be admissible in a proceeding 
in a court under section 6(2) . If the commission does 
conclude under section 6(1) that there is evidence of 
that kind, then the third sta~e of the inquiry 
Would be arrived at which is that the judge may be 
required to give evj dence before this commission -
:I""nd plainly enough that would include providing the 
judge and his counsel with an opportunity of calling 
evidence other than evidence to be given by the judge 
himself. 

Now, at some stage in the second pact of the 
proceeding ,., either at the-=;utset , certainly before the 
end, the commission wil; ~:~~ ~~ ~f:ress its roiod to 
the qu~stion wbether ap 7 i a g.tion i- capable 
of amounting to misbeh'ivio11r withi n tbe meaning o.£. 
secf1on 72 of th9 Constitution. That leaves the question 
what material the ~ommission should see and when the 
commission should see it. I should say at this stage 
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that the members of the commission have received 
certain public materials and I propose to identify 
them now for the assistance of my friends . 

Firstly, members of the commission have the 
Parliamentary Commission of Ingui~y Bill, 1986; 
secondly the explanatory memorandum to that bill; 
thirdly, an extract from Hansard for the House of 
Representatives on 8 May 1986 which includes the 
second reading speech; fourthly, an extract from 
Hansard for the Senate for the same date, that is 
8 May; fifthly, members of the commission have the 
report of the Senate Select Committee on the conduct 
of a judge which was a report given in August 1984. 
That was a public document and it includes the opinion 
given by the Solicitor-General on the meaning of 
misbehaviour in section 72 of the constitution . 
Sixthly, the comm i ssion has the report of the Senate 
Select Committee on al l egat i ons concerning a judge, ( \ 
again a public document given in October 1984 . Seventhly, 
the commission has the first volume, the public volume 
of the report of the Royal Commission of Inquiry into 
Alleged Telephone I ntercept i ons; that is Mr Justice Stewart's 
report. Next the commission has - - -

SIR G. LUSH: Could you give us the date of the Stewart Report , 
Mr Charles? 

MR CHARLES: I think that is 30 April 1986. Next there is an 
article contained in The National Times of 9 to 15 May 
1986 which was headed Questions Lionel Murphy Should 
Answer . I should say that although my understanding 
is that members of the commission have had these 
documents, it is not clear to me at the moment whether 
members of the commission have read any of these documents 
and my friends may wish at this stage to ascertain whether 
any of these documents have been read. 

SIR G . LUSH: I think perhaps each of us had better speak for our 
selves, Mr Charles. I received all those documents 
physically in Melbourne last Wednesday but I handed them 
back for transfer to a different place . In the meantime, 
it was reported to me that you had had discussions with 
Mr Gyles who wanted to submit that they should not be 
looked at and the result of that was that the documents 
were not ransferred to me for perusal. I have not looked 
at any of the reports or the newspaper article to which 
you refer . 

SIR R. BLACKBURN : I have read the act, the explanatory memorandum 
and the Hansard extract but I have not read any of the 
other material . 

THE HON. A. WELLS : I read the bill , the explahatory memorandum, 
the Hansard e.'<tracts and I began to read the article from 
The National Times but in the middle of it I received 
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the telephone call . I immediately parcelled all the 
material up and put it away. 

MR CHARLES: If I can then turn to the question of what material 
the commission should receive and how it should receive 
it and enable my friends to deal with the views put 
forward, it seems to us that at least three views are 
open. Firstly , _ either the commission should look 
at and read all materials submitted ·to the comrniss ion 
when it is received or, secondly, the commission should 
receive the specific allegations drafted by counsel 
assisting and then receive all material that has been 
passed to the commission and read that material, or 
thirdly, the commission should receive specific 
allegations and then only receive such material as is 
relevant to those specific allegations. 

parcom 3.6 . 86 
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Our submission is that the third view cannot be 
right, for this reason. Counsel assisting are not 
the commission . Plainly enough, we would say if 
the commission disagrees with a decision made by counsel 
assisting not to raise a specific allegation for 
consideration, we would say the commission is entitled 

... ;t.o .. req1..:1i-i.::e ,cGunsel ,a,s·si-sting ·to ··put ... forwar·d -that 
allegation and call any evidence there may be that 
bears upon it . 

Now, we would say that if the commission did not 
see the material received by the commission , then the 
commission could not perform that task and, as we 
understand it , the cornmissio~ has that task of deciding 
what specific allegations it must consider . If the 
position were otherwise we would submit that the 
views of those who drafted this legislation would not 
be given effect. 

If that view be right, that the third position 
cannot stand with this legislation, as between those 
two possibilities, that is, that~c"&mmission 
should see material when ret!e1ved or that=Ttshould 
onJ:z~5ece~~e~;t ~r~~r seec;ftc allegai~on! h=~= ~e~ 
put orwa t e cornm1ss1on , we wou s y t ~3e, 

ime~woctld be saved and no-detr irnent would be suffered 
by · · vthe comrn1ss1on w en 11.. .t-s-

May we the 
in 

._:~:...-e~;::..:.!._.... .............. _.....,.""='-~~.,.._the 

rna~~;;:.:::..,,..::~-=-:-7"~:=.:-::-:~~~;:;.::.:.:::.,...::::::.:..=..::::..=-:-:-,~-;"~~~....,_,_ ava.1,. a 
tagn , 
purpose 
taken. 

As we have put before , the commission in effect 
has to decide what specific allegations it will consider . 
We say it is only by reading the material supplied 
that the commission can ~ecide what to consider and whether 
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That is a reference to what the At.._torneY.::,General 
had to say at pa~~-3443 in the debate in the House 
of Representatives . In our submission it is clear 
that the intention of the government in this legislation 
was to deal with any allegat_i ons that may exist at 
the _present time and have them di.spose • f o.ne way .o.r 
the r. re concerned , it seems to 
us that the only way in which that can be done is 
ensuring tha t al l egations come to the notice of the 
commission and the proper way o f achieving that is by 
an advertiseme nt . 
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I have given my friends a copy of an advertisement 
that we contemplate if the commi;sion chooses to 
take this course and may I hand a copy of that 
advertisement now to the commission . It may be 
a question of the date if the commissio~ pleases 
be.cau.se I am told that there may be difficulties 
in any event in placing an advertisement by the end 
of this week and we would have thought that there 
ought to be a period of at l east 14 days provided 
between the date when the advertisement is placed 
and the time by which it is said that submissions 
should be received . But that i s a matter which if 
the commission decides to embark on this course 
could be considered later when it is known what 
arrangements can be made for advertisements . 
I have nothing further at this stage. 

( SIR G. LUSH: Thank you . Mr Gyles? 

MR GYLES : Before turning to the particular points which arise 
for decision it may assist if I put some submissions 
as to the statu~ un er corn 1ss1on 1 
o g. ow for this purpose , of course, we 
or everybody must accept the constitutional validity 
of the bill , of the act , and in these submissions 
I make that assumption . I do not mean to say more 
or l ess than t hat. 

Assuming its validity i t must be because it 
is s upported by the incident al power and i t can 
only be incidental to section 72 of the constitution . 
Now I leave aside any const i tutional problems which 
may arise by reason of that analysis . Section 72 
of the constitution r v r removal 
of te era JU 9es. It is a mechanism operated by 
trre" Governor-General in council upon an address 
from both houses of parliament . Now the commission 
will be aware that in relation to federal judges 
the Australian c :-- ' or did fundamentally 

e tenure of a 'hidge. Up until then the 
precedent was for there to be - and r do not purport 
to give the commission a sort of a potted constitutional 
history but merely to summarize the posit ion - that 
as at that time a judge could normally be removed 
either by the Crown upon breach of condition of 
tenure, such as good behaviour - in other words 
misbehaviour was sufficient to permit removal . 
The other alternative was removal by address from 
both house s without there being any necessity to 
assign a reason. 

What our constitution does is not to choose 
either o f those alternatives but to combine them 
so that the only method of removal of a judge , 
a federal j udge, is by the Governor in council -
that is the employing employer if you like -
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but only upon address from both houses of parliament: 
and only for named causes . Not only was the relevant 
named cause so far as this commission is concerned 
misbehaviour, it is proved misbehaviour. Now that 
phrase had submission lainl at the time of 
the sti tut ion a rece1. ve construe :ion 
wnic n .not onl v ,in . .re.la.tion .. t.o judg.es 
but wn w ich so ar as 
the beh_aviour of a judge off the be!l£.h is concerned, 
it could only be constitu ted by conviction of a 
crime which was inconsistent wifh continuation of 
judicial o"'f"f 1ce. ~ow 1 amputcingthese as asser€ic,ns 
at the moment, your Honours; I do not suggest to 
the commission that it is appropriate to hear argument 
about this matter today, I merely wish to outline the 
way we see things . 

Now to that received construction was added 
the word "proved" . In the case of behaviour as 
it were off the bench, or away from judicial behaviour ( 
as such, the word "proved" merely reinforces the 
exi~·po~on tha~a have to prove by nviction. 
In relation to aJ J ttd sbebav, our it adds special force 
to"'tfie view that the mj sbehaviour must have been -
established as ev istiog misbehaviour. 

' -
I t will be our submission in due course that 

until this current controversy arose nobody had 
ever suggested that the conduct by a judge in his 
pri,.Jate life, in ltis private capacity could ever 
serve as the basi_i'.oE removal for JDisbehaviour 
unless it were a conviction. Certainly the power 
to remove on the address of both houses could have 
been activated for all sorts of reasons without the 
necessity to prove misbehaviour of any sort ; but 
the removal from office, nobody had_ever suggested so 
far as we can tell - and we may be shown to be 
wrong later - but so far as we can tell nobody has 

by convict j OD of a breach of tbe of a serious ever suggested that that can be~~~= Qtbe:~~~i t;:Q 
enow;Jh nature for it to be io~ornpat ibl!;__fil t he --~ 
continuation of judicial office . 

We say in short that this whole controversy 
has got very seriously off the rails in the last 
couple of years and under the exigencies of a 
situation where for one reason or another , which 
it is not part of my function at the moment at least 
to inquire into, a series of people with the motive 
to harm my client have raised what we will be puttin9 
to the commission is a complete furphy and a red 
herring which should never have been allowed to 
intrude upon the deliberations of anybody on this 
topic . 

is 
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Now I can also make some other things clear 
about the attitude we take to this commission and 
this bill, this act. Let then~ be no mis~fte'er
s~ding, Mr Justice Murphy does nQt seek an..x_ 
inQuiry into his behaviour. He says, and we will 
say for him, it is utterly i rrelevant and a gross 
interference with one's right to live one's life 
according to one's own standards. The standards 
of private morality. the standards of ~udicial 
etf:9Uette ~re S,:1ite foreij~ :~ t~e ~~:;;it~nal 
question as to whether a d , f e 
shall be removed , and lies at the heart of judicial 
independence. Any writings upon judicial independence 
will tell this commission the tenure lies at the 
heart of it . 

Now he is not seeki.R9 ai:1y opp0r:tt1Aity to elea-r 
his name; he sees no need to do tbat. And further 
than that, it is our submission that any approach 
to this commission which encourages people to come 
fo rward and to defame the judge is not to be 
countenanced. This commission is not a committee 
of the house, as one of the submissions of my learned 
friend seemed to suggest. Whatever Parliament may 
or may not decide to do in exercising its role is 
for it to decide ; and what individual members 
of Parliament may say or think would be 
interesting so far as that is concerned. This is 
a statute which sets up this commission to carry 
out a function, the limics of which are laid down 
by section 72 of the Constitution. They are laid 
down both as a matter of construction of the act 
simpliciter; and , secondly, as a matter of 
construction of the act when one takes into account 
che constitutional underpinning which must be 
assumed for the purposes of this argument. 

In short it is q11r sabmissioA tbat .this 
Cc....,Ornmission is not empowered by Parliament or by 
the constitution to invite or receive any -

"a'llegat1on whicfi does not amount to an a 

Coriscltut1.on . And my client does nof: 1n ~Qnseot 
~r antnorise~any acti.Qn by this commission or 
those engaged by it to invite any step which goes 
beyond that which is strictly necessary by the 
t:01H111"ission for the performance of its function. 
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Now we submit that that is a consequence of 
the way the act works . May I just turn to look at 
it a little mor e closely in view of the questions 
which need to be assailed. My friend has drawn 
attention to section 5 of t he act which carries with 
it a dilemma , I suppose . The words of subsection (1) 
of sectio do not within them v 
1 ec 10n 2) however, provides a clear 
indLcation of e manE~r and method by which the > 

c&riiiiri~shall carry out its function . 

Now it would not be correct in our submission 
to t?a]s_§_ the view that Parliament would intend to 
permit an 1ngwisition into the life of a person 
simply because he happens to be a feaera! jndge; 
so that his whole life and all of its conduct can 
be examined by an outside body of three citizens 
who then report to Parliament. That would be an 
extraordinary power to invest and would be in our 
submission totally o~~ad-~t-4:~f 
judicial independence and_totally oi;,i;iosea to tbe 
constitutional arrangemenls ·which govern the 
feclerAl Judiciary o f this country. That is not a 
construction of the section or of the act which 
would meet favour in our submission regardless o f 
the views of ind i vidual politicians speaking in 
Parliament under the pressure of public opinion 
inflamed for all sorts of motives. What individual 
politi cians may say to get themselves of f a hook 
does not in our submission give any guidance 
as to what an act of Parliament means when it deals 
with the fundamental question of the independence 
o f the judiciary and t he r i ghts of the judge as a 
p r ivate citizen . 

When the act says that "the commission shall. 
consider only specif i c al l egations made in 
.erec i se terms" ,"""" it mean. in our submisS10n 
precisely what it s~ys. And the fact that that 
may give rise to a difficulty of ident1£ 1cat1 
d mean our own or read i t out of 
the act . I accept, of course, immediatel y the 
question is then to be asked, which a l legations? 
I do not shrink from the fact there is a problem there, 
but what I do submit is that the commission cannot 
ignore sect i on 5(2) or read it in a way which 
permits it , sitting as a commission, to c9nsider 
anything anybody would like to say_ about 
Mr Justice Murphy with a view to it selecting a 
matter for inquiry . 

parcom 3 . 6.86 
pb fh 4b 

15 MR GYLES 
Transcript- in-Confidence 

( 



So that we, to summarize the points which 
do arise, are firm ]¥ opposed to an~ advertisement . 
The submissiorF"of any advertisement callin~or -
the form which has been proposed calls for 
submissions; that is clearly in our submission 
inappropriate . We will return later if the 
commission is against us to make some suggestions 
about that. But to advertise for people to come 
forward to this commission is to invite persons 
to come forward and defame Mr Justice Murphy 
under cover of this act. It would presumably, 
in the form we have been given , permit anybody 
to come forward with anything they would like to 
say about Mr Justice Murphy at any stage of his 
life or times, whether or not it had any 
connection with section 72 of the Constitution ; 
and whether or not it had been identified as a 
specific allegation at the time this act was 
passed. We suggest that whether as a matter of 
law or of common sense there should be a limitation 
to such allegations. 

SIR G. LUSH: Why do you say specific at the time when the 
act was pass~d? -

MR GYLES: I am about to put that as a roatter of common 
sen~and a a matter of construction of the 
act it would_.Dot b~ mcpected that the Parliament 
Gould authorize any aJJegatjons. which anybod y: 
would now like to roa~~ in sp9cific tQrmc of.-
Mr Justice sti ated . The 
a ernative view is to say that it referred to 
specific allegations which had been made in 
precise terms at the time the act was passed; 
that is the question of construction there . We 
say that - - -

SIR G. LUSH: I hear what you say about the views of 
politicians on the subject, Mr Gyles , but it is 
pretty clear that Senator Evans did not take the 
view which you are now putting to us. 

MR GYLES : I appreciate that but I have said what I have to 
say about that and I do not wish to expand on it . 
So that the fir~ootraJ , jf I could p~t i t that 
way; ±-s to say :cbe aJJegations must have beeR in 
exis~ence to warrant this act~ It is an 
~traordinary act and it has extraordinary 
consequences and it is quite open to that 
cons~ruction; it does no violence to the language . 
That would be our first submission. 

Secondly , we ®brnit that on any view t~ 
allegations must b~h as to be allegations 
whic1'i , if proved, wo;p:d amount to misbehav~our 
wi t1'i1n ttte meaning o section 7 2. 
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Thirdly, we submit that when section 5(2) 
says , "the commission shall consider<:mlyspecific 
allegations made '"in precise terms", the commission 
has no warrant, no statutory warrant to as a_, 
c9mmission go outside those specific allegations; 
hence the dilemma. The resolution of that dilemma 
·1:l.es in the mechanism of counsel assisting the 
i nquiry . Now this statute expressly; as your Honours 
know , provides for the engagement of counsel 
assisting by·section 15 and -

SIR G. LUSH : Can I take you back for a moment - I do not 
think I grasped clearly what are the two horns 
of the dilemma . Would you state it again, please? 

MR GYLES: Yes, the dilemma lies in the fact that the 
Parliament does not itself ITst the~ecific 
all~On~he other hand it says that 
"the commission ~ all consi~cific 
allegations made in precise te--rTcr!>". Thus there 
is a problem of identificat ion of those 
allegations which we say the commission should 
not take part in because the act says they 
"shall consider 0nly specific allegations made 
in precise terms" . 
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SIR R. BLACKBURN: Surely the commission may have to decide 
whether any given allegation answers that des
cription, whether it is or i s not a specific 
allegation. 

MR GYLES: If the choice is between having this cdmmission 
placed in a _.position where it receives as a 
commission every complaint or allegation made eithe:r 
heretofore or heretoafter on the one hand, and on 
the other hand leaving it to counsel assisting to 
consider that material and frame the allegations , 
we submit the latter is the correct way of approach-
ing the problem both as a matter of law and as a 
matter of practice because the first is really 
unth i nkable. 

I know it is my ~iend ' s primary submission , 
but it is unthinkable U,at ther e sbon l d . be a 

1/''· commission set PP :i:: e ceiving a J l of the information 
ancl yet we k.noiv: from - the . sta.tut,e tbat it roay only -:· 
consider specjfi c allegations made in pr.es;:ise terms_ 
and it ma on · · · · ible 
evi ence. In addition to the implications which - .. flow both from the constitutional background and 
the sections of the act , particularly sections 5(2) 
and 6 - perhaps I should say a word about 6 separately. 
It is not just the fact that under 6(2) the 
commission shall not make a finding except upon 
evi dence would be admissible in proceedings in a 
court . 

su The commission 
has given the judge particulars in writing of that 
evidence . That must be, by virtue of subsection (2), 
evidence admissible in a court of misbehaviour 
within the meaning o f section 72. This is not a 
procedure whereby this commission can say, "Well, 
what we can do is to bowl up to Parliament , as 
it were, all of the findings .of fact which might 
be relevant whichever view one takes of section 72 
of the Constitution " . The act does not permit that 
course of action. It is not that simple, I am 
afra i d, with respect . 

What this commission is required to do under 
section 6 is to say at the end of the second stage 
"We are of opinion that there is evidence of 
misbehaviour sufficient to require an answer". 

That _:o~~i::'.:teistJ:t~hie1if:c]oamJmD1~·s~s5iino~n;att~o~h~a~vje~b~y:Et[h~ejnieif~oirim~ed 
a ~-was 
of ~ectjoo 7..2-of the Constitution is , and, having 
done that , say ther e is admissible evidence of 
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facts which would come with in that de finition. 
That section, together with section 5 subsection (2) 
and, of course, 8, which talks about its report, 
ultimately , findings o f fact and its conclusions, 
point very clearly to a curial type of process. 

This is not a commission which is o'f the 
traditional inquisitorial royal commission mould . 
Even if it were , of course, we would submit that 
this type of inquiry is appropriate to be governed 
by what might be called the Sir Charles Lowe rules 
which I am sure the presiding member will be 
familiar with . They are referred to in 24 ALJ 386, 
two articles written by Mr Justice Mcinerney as he 
then was. If I may just read a short passage from 
page 387 in the left-hand column from Sir Charles 
Lowe in the communism royal commission : 

Generally speaking where a royal 
commission is appointed counsel are 
appointed to assist that commission . 
The commissioner himself has nothing 
to do with the discovery of evidence, 
with the assembling of it or with the 
presenting of it . These are matters 
which are committed to the counsel 
assisting the commission. 

Of recent years a number of royal commissioners 
have chosen not to follow that model of royal 
commission and have adopted an active inquisitorial 
role themselves . There are two views as to whether 
t hat has been wise or unwise but we do submit that 
in the context of this statute and these circum
stances that the guidance Sir Charles Lowe gave 
in that royal commission would be persuasive and 
instructive of this commission . That does resolve 
the difficulty in which the commission is placed. 

Looking at it in a practical level, if the 
first of Mr Charles alternatives is adopted , that 
is that all material submitted to the commission 
goes to the commission subject to us seeing it 
first, then it is impossible, in my submission , for 
the commission to thereafter adequately or satis
factorily play the role which Parliament must 
have intended it to play, that is, to bring in a 
report based on the curial model so far as is 
possible where the identity of the inquirers, 
being judges or former judges, would indicate 
again that what Parliament is expecting i s a 
dispassionate assessment of f acts and law . 

We submit that would be very ser iously hampered 
if the commiss i on is receiving mat erial as the 
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The National Times article and the Stewart Report 
may provide for counsel assisting the commission the 
means of identifying specific allegations heretofore 
made in precise terms. It is then for counsel assisting 
to determine whether there is any evidence which would 
support those allegations. Furthermore, of cou~se , t he 

··Senate ·-C-ommittee reports .. wou'ld ·±nf·r±nqe ··s-ecti'On ·5 ·sub
section 4 which exclude the matters the subject of the 
criminal trials except under the limited c ircumstances 
there set out. However, there is a fairly stark choice 
to be made here which the commission I am sure is aware 
of, that either the commission adopts the curial model 
or it does not. If it chooses the submission that has 
been put to it, it will have rejected the curial model 
and what follows from that. We will be an inquisition 
into the whole of the life of Mr Justice Murphy with the 
commission receiving all that information. It is no use 
thereafter anybody ever saying that this was conducted 
in a fashion which was consistent with the normal way a 
court would look at it. It is a stark choice. From then 
on, .if my learned friend's submission is accepted, it 
will be a statutory inquisition into the life of a 
citizen who happens to be a Federal Court judge with all 
that goes with it. 

What this brings me to is what I hope is a practical 
suggestion . The course of advertising and then having 
the members of the commission receive either as it comes 
in or in a later form linked with allegations, material 
which is not admissible and which may roam into all 
sorts of factual areas is not something which the 
commission in my submission should embark upon without 
exploring the alternatives fully . The significant con
trol mechanism in all of t his, as I have earlier said , 
is the link with section 72 of the ~onstitution . I f the 
submission that we put about this is correct or, to put 
it another way, if the commission forms the opinion that 
our submission is correct, then that really will be in 
practical terms the end of this matter and a very good 
thing too because the commission will have had the oppor
tunity of considering it and tenderi ng that advice to 
Parliament. 

If it is simply true that the judge's behaviour away 
from the bench is no concern of the Constitution unless 
he is convicted of a serious offence, then the sooner 
tfiat is td!a'to Parliament the better anq the sooner 
whaC: we ~Ubmit 1s a red herring 1s put as1ae ci:te better-. 
My friend has referred to the opinion of the Solicitor
General which has received some publicity . If his view 
is correct which is that off-bench behaviour is only 
reip°y~ot if lt is a proven brearb of tbe law of suf f icient 
se.t:.ipusness to warrant removal, then that again will place 
very serious limits upon th_~ nature of this . 1.ngu1 ry and 
very pr~:ly so in our subm1.ss1.on, of course . It is 
only if one puts aside that approach and says that mis
behaviour is what somebody may think is misbehaviour, a 
sort of Alice in Wonderland misbehaviour that one has the 
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problem of trying to sort out the complaints and 
allegations . 

What we urge upon the commission is that it set 
aside in the very near future , next week or the week 
after, whenever is convenient, sufficient time to enablE? 
there to be a debate about the guest ion of what is .. ProvErn 
misbehaviour under section 72 of the constitution or, I 
suppose, what is the meaning of sections such as sections 
5, 6 and 8 of this act. If our view is accepted and that 
really provides a clear course of conduct from there on 
and unfortunately this statute does not enable the 
commission to avoid that responsibi lity in due course; 
if it has to be accepted in due course, why not accept 
it now because it is absolutely plain that our submission 
about it will exclude any complaint that we have ever 
heard. Mr Justice we know has never 
been accuse 'udicial behaviour an e as 

hin, et a on~ serious c ime . 
at Parliamen e 

ater day, allowing a statutory 

SIR G. LUSH : There are real difficulties, Mr Gyles, in writing a 
chapter of a textbook on the subject without knowing 
specifically what is being decided by what is written. 
There is a high risk of omissions and a high risk of 
i.rrelevancies. 

·· MR GYLES: If I may say so, in what respect? The view we advance 
about section 72 of the Constitution and the view that 
will be consistent with this so-called Solicitor-General's 
view - they are not academic in any sense at all because 
before one could understand what allegations you should 
be looking into, you must understand what it is at the end 
of the day. You do not have a charge without knowing 
what the crime is and just as there may be some risk if 
you look at a question of law first that you may be 
looking at academic questions, there is a much greater 
risk of wasting .time and interfering with privacy and 
all those other things if you hear all manner of factual 
allegations without coming to a view as to whether they 
are potentially within the area or not. It is just a 
demurrer point, that is all , which the commission is 
well siezed of, on a point of law; are the allega'tions 
within the statutory framework? 

HON A. WELLS: Would you allow the insertion of the word potential 
in the formula that you p lace before us or some equal 
word? In other words, reasonably capable of being so 
construed. 

MR GYLES: I do not think we do although I quite see what is bein9 
put to me. It is a difficulty beca~se we do not in any 
fashion consent to any extenison of the area into which 
this commission may roam and we do not consent to any 
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SIR G. LUSH: I think we can dispense with The National Times 
forth~ purposes of t hese proceedings . 

MR GYLES : It follows from what we have put that we say that 
should all be put to one side by the commission . 
Mr Charles does his work and in the meantime the 
commission will sit and hear submissions as to the 
proper construction of sections 5 , 6 and 8 of this act. 
Linked with that, of course , will be the underlying 
question of what section 72 means and there be no adVE!r
tisement in the meantime and that there be no press 
statements about what has been going on. 

SIR G. LUSH : Thank you , Mr Gyles . Mr Charles , do you wish to atdd 
anyth i ng? 

MR GYLES : There are some short matters , Mr President . We would 
submit that it would not be helpful immediat~ly to con-
duct a hearing for the purpose of arguing what is f 
proved misbehaviour . We accept that that argument must 
occur at a fairly early date but it is our submission 
that it would not be helpful to do it before one has at 
least the context of a series of allegations in which 
to see the argument as to what is misbehaviour and what 
is not, otherwise the commission will be faced with - -

SIR G. LUSH : It is like having a demurrer without the pleadings . 

MR CHARLES : Yes , indeed , a large exercise writing a book on those 
matters which might or might not become misbehaviour . 
In our submission the desirable course is to see what 
s ecific alle ations might be considered after they have 
been frame<l and then ar~ue we e pa 
amounting to IRLS5efiavie r withiA sect i Oil 72 or nm:, 
to the question of advertisement , it is our submission 
that really that is the only way this commission can 
Op.locate . If I may say so, "We recognize the embarrass-
ment to the judge . There is an unfortunate consequence 
of what is proposed . 
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and we say that is quite a different thing and in 
performing that funct~on we are merely here to 
assist it . If the commission pleases. 

SIR G. LUSH : Thank you , Mr Charles. Mr Gyles, there are 
one or two provisions of the act that I would like 
to ·hear you on. It may ·oe said 'that these are -
for all I know truly said - that these are 
provisions which have been imported into this act 
because they are standard in similar ~islation , 
but that does not mean t hat they are"lto be given 
their effect . If you look at secti~ 12 which 
deal s wi t h sear ch warrants, sect i on 12(3)(c) refers 
to t he carrying out of the search and the seizing 
of any things. The requirement is that those holding 
the warrant should deliver things so sei zed to the 
commission . 

Sect i on 13 deals with either obtaining or 
obtaining access to Nationa l Criroe Authori~y 
documents and ( 1) (a) us'es the express ion "to 
produce to the commission". When we go over to 
section 18 we find it stated that the commission or 
a ffiember or an authorized person may inspect any 
documents or other things produced before or 
delivered to the commission and (c} handle t he 
documents , (b) and (c) handle the documents in 
particular ways . 

There may be difficulties in saying that i t 
is an adequate or complete use of the act t o say 
that the commission should delegate, so to speak , 
the examination of the documents t o counsel 
assisting and accept wi thout query t heir appre
ciation of them . The express power is given to the 
commission there to inspect the documents that 
come in and that power is given to each commissioner . 

MR GYLES : Mr President , the same thing may be said, may it 
not , of a court where a court issues a subpoena 
or summons, the document s are produced to the 
court but the judge does not look at them . In 
precisely the same way this statute may provide a 
residual power to issue search warrants or have 
documents produced for inspection, but that would 
not provide any guidance , that would not provide 
any statutory indication that this commission 
would be expected to do more than await the tender 
of it in the course of considering a specific 
complaint as those provisions , as I have said , 
first of all are neutral as to what should be 
done with the document, in the same way that pro
duction of a document on subpoena is neutral and , 
secondly , they cannot be used to change or alter 
the correct meaning of section 5(2). 

SIR G. LUSH : Well , that hangs in the balance , they may be 
a grand way of - - -

parcom 3 . 6.86 
rnb h 3b 

29 MR GYLES 
Transcript- in- Confidence 



           

           
      
        

        
    

 

 
  



          
       

     
         

       
        
        

       
        

        
        

         
        

        
        
        
            

       

         
     
       
        
         
       
        

        
       

      
       

         
        

         
          
          

   

         
         

       
          

        
        

     
     

        
        

       

        
        
         

         
        

 
  



         
          
        

       

         
        

           
      

       
     

       
        
      

         
       

       
        

      
       

       
         

        
       

      
 

      
       

        
       

          
       

 
    



No doubt the commission will rely on 
counsel assisting it to a large extent in this 
particular area, but it is finally the commission 
that has to make the report . The commission should 
therefore be aware of an su ervise the collecl1on 
of 1n ormation . <--------

I think that for these reasons and in the 
interests of e xpediency, since the commission is under 
statutory instruction to proceed with all speed and 
since inevitably there will be intervals of delay 
when matters have to be considered by one or other of the 
groups of counsel engaged , the most efficient course 
is for the commission to proceed to the stndy of this 
marerfal which is in snbsta nee public material --
already. 

There was a matter in this context which was 
left up in the air this morning and that is the 
tendering of part II of the Stewart Report . When the 
giving of this ruling is completed, counsel assisting 
will be asked what he wishes to do in that regard# In 
my opinion therefore the result of the two matters · 
debated this morning is this: there sbould be an 
advertisement and r hop9 it would be in terms agreed 
by counsel; and secondly the rn e commission 
should be re arded --. to .perusal of the two reports of senate committees 
and part I of the repokt of the Stewart Com.mission -
forthwith . -

SIR R . BLACKBURN : 
has said. 

I agree with everything the presiding member 

HON A . WELLS: I agree, and I have nothing to add. 

SIR G. LUSH: Mr Charles , what do you want to do about part II 
of the Stewart Report? 

MR CHARLES : Mr President, I would now wish to tender part II of 
the Stewart Report. I do not take the commsision 
to a rule on that question yet - it is open to 
objection by my friends , as I follow it - but I 
would simply seek to tender that . I th ink at the 
same time I should ask to tender copy of letter and 
attached schedule dated 25 March 1986 from his Honour 
Mr Justice Stewart to the judge which is referred to 
in volume II. 

SIR G. LUSH : Would you give me a description of the letter again, 
please? 

MR CHARLES : Mr President, the letter is dated 25 March 1986, 
it is signed by his Honour Mr Justice Stewart to 
the judge , and there is appended to it a sch8dule 
of seven i tems in relation to which the judge was 
invited to reply. I have copies here and at the 
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Ruling on Argument of 23 June 1986 

On 3 June 1986 the Ccrrrn:i.ssion indicated that specific 

a l legations relating to the conduct of the Judge should be 

delivered to the Judge's advisers on 20 June. It was at the 

time contemplated that the particulars then to be given might 

be incanplete. It was further indicated that argument upon the 

interpretation of S. 72 of the Constitution might begin, upon 

the basis of the then particulars, on 23 Jtme. 

Senior counsel assisting the Ccmnission spoke to senior counsel 

appearing for the Judge on 17 June, with the result that a 

letter was written by the solicitor acting for the Judge to 

senior counsel assisting the Ccmnission, which raised the 

following points: 

1. That the Canmission was in default in the delivery of 

specific allegations, and that to the extent that that 

was due to examination of, or inquiries initiated as a 

result of, information received, there had been a 

violation of directions given by the Crnmission on 3 

June; 

2. that the Ccrrrn:i.ssion had no power to use the assistance 

of investigators in the examination of allegations 

received, and in particular to use the services of law 

enforcement officers; 
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assisting the commission and the staff of the commission 
that nothing happen at all unti l we have an oppor
tunity of getting to a court on an interlocutory basis. 
Obviously we do not ask for that to be open ended and 
we accept that the commission would wish to keep control 
over it. We will be certainly seeking to do what we can 
to have something heard this week, and we would suggest 
that perhaps the matter be put over to next Monday 
to await progress. 

SIR G. LUSH : Yes , Mr Charles? 

MR CHARLES : Mr President, in the light of the application my 
friend has just made I would be prepared for my part 
to give an undertaking on behalf of those assisting 
the commission that there would be no investigators 
appointed for a reasonable time, which I am sure we 
can agree, and that no investigations would be carried 
out by us - that is to say, attempting to see witnesses 
or anything of that kind - ·for a reasonable period , 
again as agreed. We are concerned about two matters. 
The first is t hat there is a date for report f acing 
this ~ribunal, 30 September, and we would not ~ish it 
to be said that we had been party to delay by not doing 
anything in that period; that is to say, by giving an 
undertaking that was not forced upon us by a court . 

We would be prepared to accept, in the light of 
the request that has been made , that for a reasonable 
period at least we should not take those two steps . 
However, we would submit that to suggest that we do 
nothing would be unhelpful and unnecessary. The 
commission knows and my friends know that we have a 
lot of material to read and we fail to see how there 
can be anything other than advantage to be gained 
by our reading the material for the purpose of , in 
that limited way, sifting material for allegations. 
Otherwise, everything has to stop, everyone goes 
home and then on any view time we would say is wasted. 
So I would not offer an u ndertaking that we would not 
continue to read. I do not know if my friend asks 
for that. 

MR GYLES: That is probably de minimus . At the moment I cannot 
see any particular danger to us in that. We do not 
authorise it as it were because we a re saying that 
the procedure is not authorised but I cannot see any 
particular damage which I wish to point to . 

MR CHARLES: Accepting that my friend does not want to compromise 
any argument in any way by giving up that argument , 
unless it is a matter that was positively the subject 
of direction by the commission we would continue , and 
I state here that we would continue to read material 
for the purposes of attempting to distil possible 
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The Senate said there was arising out of the 
Senate committee a matter to be gone into in 
relation to the Briese allegation, and so that 
went off, but as for Rofe and Jegarow and Milton 
Morris and this sort of thing, nobody, in our 
submission, would ever have suggested that they 
are worthy of consideration as judicial misbehaviotJLr 
in any sense at all, and found not misbehaviour. 

As I have said , I am outlining the position 
in relation to these matters now in a fairly shorthand 
way. If it is required or desired that we elaborate, 
then I would certainly like the opportunity to 
do so and would wish the opportunity of getting it 
altogether so we could take you to the various 
findings which have been made by those bodies. 

That then brings me, 1 · think, to the last point 
at this stage. We do think that there should be 
some open discussion as to what course of procedure 
is to take place. We have put that we seek access 
to the allegations themselves . We do submit that 
we are certainly entitled, before witnesses are 
called, to have available to us not just a statement 
that they have made , but all of the statements that 
they have made and all of the material which has 
emanated from them. 

HON A. WELLS: They are the people making allegations? 

MR GYLES: Yes, they are the people making allegations, and 
witnesses who are to be called, and indeed all 
surrounding material. It is, as the commission 
has said, an inquisitorial procedure. There are 
no parties and - - -

SIR G. LUSH: We will see what Mr Charles has to say about 
that. 

MR GYLES: We would also like a timetable, given the usual 
qualifications, as to who is going to be called 
on what issue in what order. We also assume, 
and I do not think there is any misunderstanding here, 
that counsel assisting does accept the responsibility -· 
of calling all relevant evidence , and we will take 
the opportunity of giving him the benefit of our 
views as to whatever might be relevant . 

SIR G. LUSH: What view do you take about the witnesses 
whom you may desire to have produced who have either 
been rejected or are unknown to counsel assisting? 

MR GYLES: We say that if they·are relevant they should be 
called by the commission, and I suppose if that 
does not happen for some reason - - -

SIR G. LUSH: If you wanted a witness previously unknown to 
counsel assisting to be called, would you accept 

. . -~ha_t you . sh?uld n~t <:mly st1r:>__ply . his name and 
address but a statement, if you have one? 
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MR GYLES: Yes. 

SIR G. LUSH: One of the peculiarities of this kind of 
proceeding is that there is no interested party to~ 
challenge conclusions of that kind by way of appeal. 
On the other hand, an intermediate position would 
give you specific matters for challenge and the 
extreme position against you would, of course, leave 
you with the whole scope of it. 

MR GYLES: If I could just put - and leaving aside the High 
Court for a moment - it is probably obvious, but if 
it could be done, a ruling would be desirable because 
it might make the matter academic. It may remove 
from the field the existing allegations. If that 
is the case, as we submit it ought be, then the 
sooner that is decided the better because challenges 
and so on at that point become - - -

SIR G. LUSH: If I may say so - these things will appear on 
transcript - there is something to be desired, from 
the commission's point of view, in having the High 
Court take this matter up at the beginning of August, 
because if that does not happen it may very well be 
that the High Court will be invited to take it up 
at some subsequent time. 

MR GYLES: Yes. I think I can add a little to what I have 
said. We do see it as an advantage both here and 
for the purposes of the High Court that the argument 
take place and a ruling be given. We do not quite 
understand why it is my friend needs extra time to 
call his wi tnesses . We would have thought he should 
be ready to go with some of them sort of immediately 
but we are in the commission's hands about that. 

SIR G. LUSH: It i s always possible to deal splendidly with 
the other man's problems, Mr Gyles. 

MR GYLES: Yes. In any event , I think the commission 
understands we are saying that we would like the 
inquiry to start now, tomorrow or whenever, and we 
do not resile from that. We have heard nothing 
from my friend as to why that could not take place. 
If his submission is accepted and we start in the 
week after next, there seems to be no reason why 
the argument as to proved misbehaviour could take 
place - that is next week or tomorrow or whatever 
time is most convenient to the commission. 

Whilst I am on my feet, can I just deal with 
two things, one which caused my regrettable lapse 
of good taste. The statement that our High Court 
proceedings led to two weeks delay is something we 
cannot let pass without disagreeing. The commission 
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May I inquire as to whether the commission proposes to 
give reasons for not ruling on my submissions as to 
certain of the allegations? 

SIR G.LUSH : Yes , we will pay you the courtesy of saying what. 
we think about it after lunch . 

MR GYLES: I ·have drawn the attention of the commission to 
section 5 subsections (3) and (4). My friend chose 
not to put. submissions about subsection (3) but we 
submit that the commission cannot so easily escape the 
responsibility. 

Lastly, it is critical for a number of reasons that 
the timetable as to what is to happen in this commission 
be now discussed . If evidence is not to start until 
Monday week, what does my friend estimate and what does 
the commission estimate as to the length of hearing? 
It will be recalled that when it was expected particulars 
would be given by 20 June the commission said that by 
a process of working back the time was er i tical. The (' 
elapse of time beween then and now makes time much more 
critical and, in our respectful submission, we would 
ask the commission now to ask counsel assisting for his 
estimates of future progress . 

SIR G. LUSH: I am not certain how this is put , Mr Gyles . We are 
all experienced enough to know that estimates of time 
are about as high an order of inaccuracy as one can 
imagine, they always have been . Is _it rea,J]¥.J:b~R£.Q.Plem 

-~tailQ\l • ..~ ~ ~· .. __ ... 

tllat if th,e com~s-i.-€?fl::;·- tl}~t_-Y-OU want t9 know 1f th~-
cornmi~sion a.sks t~_J?..;:.esiding .,,of.f i£..~,.:~rgf~ 
tlme? Is that"all it amounts to in fact? .----- __ _. _______________ .. __ ,,. 

MR GYLES: This particular question, that is a major - it is a 
major concern, not the only concern~ Whilst one 
concedes a great rubbery quality to counsels estimates, 
it is rare that they are too long. I do not know . 
If the unspoken~ ~ssu~.e_tion behind all of this is that 
a request ~ ez.tensi.on..--::Is--eitn~f __ 1nevttabi:-e--oinas--b'een t ,. 
mm- or_ will_ be ___ made&, then we would ffke "fo know ,--·-51:1r.,-i t ' . 
appears ~.§._,f£Qm ___ t_h~;LJ; . .Je'].Ltrrg::--x.~-_:_-:r~·-e-xce~~~ I y~2:_ t ica 1 , ----- ----... 

SIR G. LUSH : W~th that~_, __ Lf.. . .Lma..y_s_a.:¥-.S.0..1-- ~~~-b~g_g.JJ..§~ til§_ 
ta sk~ep.a.i:at ion .. ...and-p.rin:t..i.ng.-an.d.... .. filL .. QD. .. .<.......E..J.J,_h.~~ 
§_~- .fitted ·. in.to the , time sJil:....; 

MR GYLES : We certainly would not - it is implicit in all I have 
said in our approach to the matter that there should be 
any drift into an extension which is said to be 
inevitable, we do not accept that. 

SIR G. LUSH : I think that that has become apparent in the past. 
Db you want to say anything further • . Mr Charles? 
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T~e grant of an office d~ring good behaviour 
. or refus~l to perform the 

duties of the office. 

As I say, that is relevant to various parts of the argu
ment. For present purposes, ve are frawing attention 
to the fact that a judge's office being held upon gocf 
behaviour is the same as other acminist=ative or other 
off ices hel~ on the sarne tenure. 

In Marks v The Ccmnonweal th, v.Jino.eyer J, amongst 
others of the justices of the Sigh Court, had occasion 
to give some consi~eration to what an office under the 
Crown was, and there may be a suestion as to ho~ much 
of the detail of what he said received the support of 
the other members of the bench. It is Marks v The 
Commonwealth (1964) 111 CLR 5(9, and the passages to 
which I immediately refer are passages at 586 and 589. 

SIR G. LUSH: It is the army officers case. 

MR GYLES : Yes. Your Honour the presiding officer will recall 
this case, I think . From 536 to 589 Windeyer J discussed 
what an office under the Crown is, and at 586 said: 

Servants of the Crown, civil and military , 
are employee. . as in the 
case of judges of t:1e superior courts . 

Then in the fiscussion that fellows, and particularly at 
page 589 , his Honour assumes that the office of judge is 
similar to, governed by similar rules as the holding of 
other offices under the Crown. 

Whils t I have that report open, might I draw a tten
tion to the fact that at 567 to 572 there is an historical 
survev of what office means and its derivation anc1. the 
like,-and once again, as appears Eron, for example, 571, f 
his Honour includes judicial office as one of t~ose 
offices. 

Then there is the case of Terrell v Secretary of 
State for the Colonies, (1953) 2 QB 482 . The passage to 
which I . refer is at 498 to 9 . In the mi~dle of 498, the 
Lord Chief Justice said, just after referring to Rann v 
I·kghes: 

Moreover, I can see no gocd reason why a 
judge . . . . . person in the 
service of the Crown. 

Then one small passage at the foot of 499,' which has rele
vance for other ,urposes, if there be any ~oubt about it: 

parcom 22.7.86 
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MR GYLES: Anson The Law and Custom of the Constitution part I 
pages 222 to 223. This is a copy from the second 
edition, 1907. 

SIR G. LUSH : There is a handwritten inscription at the top of 
our photostat. It gives the date 1907, then it appears 
to us volume 2, part I. 

MR GYLES: I would like to correct our reference in our outline 
of argument t o volume 2, part I of the second ed i tii:m. 
We chose that edition because it is closest to 1900. 
I am not conscious there has been any alteration since, 
in fact , I am not conscious whether there is another 
edition. Under grounds of dismissal: 

parcom 22.7.86 
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Appointments made dur ing good behaviour 
create a life interest . . . . . . . . . . 
as would make the convicted person unfit to 
hold public office. 
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Indeed, if one takes even the first 
volume of the 1973 consolidation of the Commonwealth 
statutes, one can find the great number of those 
statues. As will be seen, many of them are 
administrative. Many of them are quasi commercial, 
various marketing boards, grant commissions, research, 
film and television, broadcasting trijunals and the 
like. 

In addition, there are quasi judicial persons 
l ike members of the Admi nistrative Appeal s Tribunal 
the Ombudsman and the like . Some of them as with 
the Administrative Appeals Tribunal and the Ombudsman 
can only be rernoveq by the Governor General in 
council upon address from both houses. Others can 
be removed by the Governor General upon the ground 
o f misbehaviour . these bodies are, I think, 
exclusively but certainly almost exclusively offic1=s 
appointment to which is made by the Governor General 
in council. Some of them contain in addition to the 
power of the Governor General to remove for 
misbehaviour specific clauses providing for removal 
in certain specified circumstances such as 
bankruptcy and the like. There is also a list - - -

SIR R. BLACKBURN : While we are on tha~ subject , if you are 
using as an argument the fact that a lot of other 
officers are by statute made terminable in this way, 
a great many Commonwealth acts provide that bankruptcy 
is a disqualification but you say in the case of a 
judge bankruptcy is total l y irrelevant? 

MR GYLES: Yes, unless it causes him to do something imprudent in 
the course of his official duty . 

SIR R. BLACKBURN: No, in the case of bankruptcy, if a 
sequestrat ion order is made against him . 

MR GYLES: It is irrelevant as indeed it is irrelevant to a 
barrister or an accountant; perhaps not an accountant 
but people who are not handling money it is 
irrelevant but as I say there are in a number of those 
statutes particular clauses dealing with disqualification 

• causes like bankruptcy . Then the second list is 900d 
behaviour and office. I have struck out some which 
relate to good behaviour bonds and the like. This has 
significance for a couple of reasons . the first is 
that there can be a tendency to over emphas i se the 
special position of judges in relation to the ground 
for removal . The special position of judges is 
protected as much by the procedure for removal as the 
grounds for removal. There cannot be any difference 
between the grounds, the misbehaviour grounds for a 
judge than for other officers holding on a good 
behavi6ur tenure or on a fixed term subjec t to removal 
for misbehaviour . 

Plainly enopugh as we have put, Richardson's case 
and the like govern all of these bodies and there is no 

parcorn 22.7 . 86 
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( 

and the judge is called upon to face some sort 
of inquiry into it. A more pernicious method of 
interfering with the independence of t he judiciary 
could not be imagined and, of course , it was for 
that r eason that the framers of our Constitution 
ensured that that would not happen. 
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Paragraph 11 of our outline of argument: 

The effect of a submission to the 
contrary of the foregoing . . . ... 
"proved" must mean "proved by conviction." 
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It is a case really of judicial review, the 
circumstances under which the court will intervener 
and as the headnote shows, the substance of the 
decision was that provided the person had been 
heard and provided that the facts were capable 
of constituting misbehaviour or inability, then 
the court would not intervene. Of course, we do 
not quarrel with that approach to the matter. 
At pages 192 and fo llowing there is reference to 
some earlier decisions which are of significance. 
Perhaps if I could pick it up at 193: 

Sir Fitzroy Kelly relied much on Regina 
v Owen .......... no question 
arose as to the right and so on. 

Then there is reference to the Parish Clerk case 
which is not relevant for present purposes. That 
analysis of Regina v Owen is absolutely correct, as 
one would assume. It was a case in which the clerk 
was, it was alleged, unable to pay his debts but 
there was no suggestion that that had affected his 
conduct as a clerk. The authority of Owen, which 
we have not had copied, but appears as - - -

MR CHARLES: I have copies. 

MR GYLES: That would be helpful, thank you . ·My learned friend 
has had this copied. Reading from the headnote: 

A County Court clerk removed . 
. . . . . and the relater was entitled 
to judgment. 

The case again is, of course, primarily a judicial 
review case as to the circumstances when a court will 
intervene. Can I take the commission to page 543 
of the English report, 484 of the original report , 
to adopt as being put in language more apt than I 
can think of this point. The Attorney-General in 
reply put to the court: 

What is inability or misbehaviour within 
the meaning of the statute ..... 
insolvency per se is not inability. 

It follows, of course, that neither is it misbehaviour. 
It was argued inability rather than misbehaviour for 
the very good reason that one cannot imagine that being 
held to be misbehaviour. The Lord Chief Justice: 

parcorn 23.7.86 
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You must look at the facts found by the 
jury . . . . • . . . must be for the 
relaters. 
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It is quite r ight that the judges 
should hold their offices ..... 
. . . . . salary of the judges should 
be beyond reach . 

At the bottom of the page Mr Isaacs thinks it would 
be a very great mistake: 

if it were departed from the lines 
that have worked so well for near l y 
two c enturies under the British 
Constitution. 

Then on page 950 Mr Symon takes up the 
propositions Mr Isaacs has been putting forward, 
and on the left hand side of 950 point 5, says: 

It seems to me that my honourable friend 
Mr Isaacs . . . . . . . , . . . that 
already exists in constitutional l aw. 

He takes him to task, and turns to the federal ists 
and to the quotation from Hamilton, and he then 
read and justifiably stressed the passage on the 
right hand side on the bottom half of the page. 
Then on page 951 Mr Symon makes reference, at 
t he bottom of the speech before Sir John Downer 
intervenes: 

It would be introducing an element 
of great uncertainty .... 
misbehaviour and incapacity. 

Sir John Downer says: 

I think misbehaviour has always been 
the word ......... exercise its 
power of removal . 

Again, we would submit that the clear reference 
back is to the circums tances in which Mr Isaacs and 
Todd have pointed to the operation of attempts to 
remove judges in contra distinction to situations 
where attempts might be made to remove a judge who 
is acting properly . Mr Symon then says:~· 

The two words suggested are exhaustive 
of the conditions .•....... 
I think it is a distinct improvement. 

Then there is reference in Mr Barton 's speech - he 
does not accept what Mr Isaacs has put, which is 
interesting, because in the second debate he does 
to some extent turn to the Isaacs view. On page 
952 on the left hand side - - -

SIR G. LUSH: Are these rather, apparently rather loosely 
expressed amendments exactly what we are dealing with 
at page 951, was that amendment to insert in what 
is called section 3 - that is in fact clause 70 (3) -
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The offices plainly are not vacated by breach 
of condition. So that the circumstances which caused 
the commentators to produce the theories they have 
simply hav~ no operation in this respect, and we 
submit that when one is dealing with section 72 one is 
in quite uncharted seas. The commentators have 
usually, not invariably, but usually not been forced 
or required to grapple with the precise problems 
which really are thrown up for the first time in -this 
case. 

If we can go back to the various commentators upon 
whom reliance has been placed and start with Quick 
v: Garran. The passage that my friend referred to is 

at pages 731-2 in paragraph 297, and here one sees 
certainly it is asserted that misbehaviour means 
misbehaviour in the grantee's official capacity. It 
reads: 

The quamdiu se bene gesserit must be 
intended in matters concerning his office 
. . . . . . . . if the office had 
been granted for life. 

The difficulty with the argument in my friend's terms 
is that that very description of misbehaviour is in 
its very nature inconsistent with what is now claimed 
for its technical operation because that solely relates 
to misbehaviour in office. There is no necessary 
relevance to conduct outside office at all, whether 
with or without conviction , and, of course, one goes 
back to Coke for that.statement of it. 

Then ·one finjs following the inclusive definition 
taken frofil Todd that it includes a proper e xercise of 
judicial functions, neglect of duty or non-attendance, 
and then thirdly this question of conviction for 
infamous offence, and the authority that is assumed to 
produce that is Todd. 

If one goes back to Todd and attempts to see why -
I am now about to ask your Honours to look at a 
different version of Todd from the one my fr iend has 
produced. Th is is the second edition. 

HON A. WELLS: Could I just clear my mind of the general 
direction of your argument and see if I am on the 
right l ines? What you are putting is this, is it, 
that because these early authorities centred all thE?ir 
reasoning upon a notion of a conditional limitation 
affecting a tenure of office and hence were naturally 
circumscribed in their approach by consideration of 
misbehaviour in office, that type of argument does not 
apply to the present context of section 72 because 
there is no question here of holding during good 
behaviour, indeed, that was eliminated in the convention 
debates, and what we are concerned with here is simply 
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Then to the same effect at page 736 of 
the Engl ish Report, 736.8 , and this time I am 
reading from the Lord Ch i ef Justice, Chief Justice 
Hol t: 

That this is an estate for life appears 
from the words of the act .. .. .. . 

must hold in this , this is in office. 

All we draw from this is, firstly, this i s 
the estate, a feudal estate , held during good 
behaviour, and drawing attention to the fact that 
the contrary behaviour determines it, that the 
expressions used are, with respect, loose ; again 
they do not suggest a technical meaning of mis
behaviour. It may be that in cases determining 
feudal tenure quite specific precision came to be 
required , but these words do not suggest that 
precision , these words suggest simply ,so long as 
he behaves himself well, and we would submit a 
much wider connotation. 

SIR G.LUSH: . What had happened in this case , the real troublei 
here was that some intermediary who held the grant 
of this office had himself died , and the question 
was not actually about the ·man's behaviour, and if 
that is r i ght there was no need to attempt to define 
i t . It seems to have been some intermediate grant 
or call for custos . I do not unders t and the word 
in its context. He seems to have made the grant 
to the incumbent who was party to these proceedings: , 
a party alleging that he had an interest for his own 
life, and the contrary argument, which I think succeeded, 
being that the termination of the estate, so to spe:ak , 
of his headlands or the custos had terminated his 
interest. 

MR CHARLES : I think it is the other way round, your Honour , 
and my friend certainly thinks so. I will try to 
give you a short statement immediate ly after lunch 
as to exactly what did happen. 

SIR G. LUSH: You mean it was decided that in spite of the 
death of the custos the estate still remained for life? 

MR CHARLES: Yes. 

SIR G.LUSH : But no point arose as to what was misbehaviour , or 
not, did it? 

MR CHARLES : I do not think so. 

SIR G.LUSH: The only point that arose was what the limitation 
during good behaviour produced in terms of tenure. 

MR CHARLES : It means it is as irrelevant to questions of 
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We believe that the passage we have copied is 
from 1867 , the first edition . 

At page 82 will be found an analysis of the 
position , page 82 to the top of page 83 , which 
is entirely consistent with and based upon the 
same sources of the Victorian Law Officers and 
Todd and all of the subsequent commentators . 
Whether between all of the sources there has 
been some unattributed plagiarism, we simply do 
not know. All we k now is that the contemperaneous 
commentaries all drew the same conclusion from the 
sources. Having had occasion to go back to Hearn, 
may I ask the commission to read on from that 
paragraph on page 83 through to page 87 . 

That , in our submission, is an excellent account 
of the choice that Australia had to make at the 
t i me of federation. It puts it in a way which at 
least , I would submit , is illuminating . If I could 
pick up and read from point 5 of page 84: 

It is contended that the power of amotion 
is inconsistent . .. ... . . •. the object 
of the clause -

This is t he clause in the Act of Settlement : 

was undoubtedly to prevent . 
one case as it has been in the 

other -

the proviso being the ability of the parliament to 
address for removal : 
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MR EINFELD: Just before the formal proceedings this mbrning, 
may I announce that MR WATERSTREET appears also 
together with Mr Gyles, Mrs Elennett and myself in 
these proceeaings. 

SIR G. LUSH : Thank you, Mr Einfeld . 

MR WEINBERG: Today was set aside as a return day for summonses 
that were issued pursuant to the provisions of the act . 
Three summonses have been issued dated 25 July 1986, 
one addressed to Mr Gerry Gleeson, the secretary of 
the Premier's Department , the second to Mr Paolo Totaro, 
chairman of the Ethnic Affairs Commission, and a third 
one to· Mr John Ducker, chairman of the Public Servic~ 
Board. I understand Mr Gleeson and Mr Totaro are 
present in compliance with the summons and that a 
Ms Kathy Williams is present from the Public Service 
Board pursuant to the summons that was issued to 
Mr Ducker. 

If it is acceptable to the commission, what we 
propose to do is simply to ask each of these three 
persons to come forward and produce the documents that 
they do bring with them pursuant to the terms of the 
summons. 

SIR G. LUSH: Mr Weinberg, have you given thought to the question 
of identifying documents that are handed over? Are 
they being handed over as single documents or as files? 

MR WEINBERG: They are files, Mr Pres ident. In one case I think 
there is quite a large bundle of files. In the second 
case there is a very small file . I do not know what 
the third case will lead to but we could have them 
separately identified by each of the persons producing 
them. 

SIR G. LUSH: I do not want to go through every sheet of paper 
on the files. Do you know whether the files are 
indexed in some way to show what they contain? 

MR WEINBERG: I do not, Mr President. We have to ask the 
persons producing them to identify them in substance. 

SIR G. LUSH: We will see but I would like to be in the position 
in which the materials handed over can be quite 
accurately identified so that the completeness of their 
return or any deficiencies in their return can be 
readily established. 

MR WEINBERG : Is the commission desirable that any of the 
persons who have been called b~ sworn and asked to 
give evidence on oath? 
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been brought to the attention of the commission . It 
may be that as the matter stands at the moment , the 
commission has no material on which it can take any 
action . 

MR EINFELD: v·Je are mi ndful and conscious of the vi.ews v1hich 
h~ve been expressed by my learned friend , and I have 
done the best I can this week to remain in contact 
with him in almost an hourly way , or certainly several 
times a day, over the last few days , mindful of our 
obligations to the commission and to society, as well 
as to our client. 

I have not seen the article in the Financial 
Review , but the commission may be assured that there 
is no possibility that any such article could ever come 
into existence without being also part of a 6 o ' clock 
telephone call in the morning from various members of 
the media wishing to obtain comments . 

The commission may be assured that this article, 
as with all other articles , has been met with no 
comment of any significance at all, and certainly not 
those that have been reported . We have taken the 
trouble, indeed, to ensure that whenever the media 
have rung , at least me, I have always been accompanied 
by someone who coul d , i f necessary , support the lack 
of positive response that we have given, lack of 
meaningful response in any way whatsoever other than 
the minimum of courtesy. So far as the substance of 
the matter is concerned, nothing at all can be readl 
into the absence of the judge today, any more than 
can be read into his absence last week during the 
legal argument that took place . It was never intended 
that he be here t oday merely tor the return of 
subpoenas . 

So far as the future is concerned , the position 
is that I am i n no better position to inform the 
commission in relation to the article in the Financial 
Review than I was to inform the media who were seeking 
a comment about it . That is to say, I do not know , 
as I stand here today, whether the statement made in 
that article is correct or not . 

But I do not wish to humbug the commission . Our 
position is that we are continually seeking to obtain 
updated instructions . As our instructions are at the 
moment , there is no reason to believe that the judge 
will not be able to attend substantive hearings of 
the commission on matters of evidence at any rate in 
the foreseeable future . As I have informed my learned 
friend this morning, and several times yesterday and 
the day before, I will certainly inform him as soon 
as there is anything different to that position that 
comes to our knowl~dge and attention . It is not as 
if we are not actively seeking these instructions on 
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